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Economic Abuse & the Corporations Act

Background

Members of the Economic Abuse Reference Group frequently see business structures such as
companies used to perpetrate economic abuse, including where a perpetrator:
e coerces or fraudulently causes the victim survivor to be a sole or joint director of the company
while having no knowledge or control of the business;
e fraudulently induces the victim survivor to incur personal liability through personal guarantees
for company debts; or
e takes control of a business run by the victim survivor and sabotages the business or siphons off
its assets.

Victim survivors who have been appointed dummy directors of companies are often left to face the
financial and legal consequences alone while the perpetrator takes the funds and the benefits of the
company or contracts and avoids liability. Victim survivors may be personally liable for breaches of their
directors’ duties if the perpetrator has obtained credit while the company is insolvent, either through
coercion or fraud. There is widespread recognition in the case law and among the legal profession that
the existing defences in the Corporations Act 2001 (Cth) are not applicable in circumstances of economic
abuse and coercive control.

Pathways for resolution are limited and many victim survivors have no choice but bankruptcy. There are
very few free or low-fee services in Australia with the expertise, resources or capacity to assist victim
survivors. Corporations matters are excluded from the eligibility of almost all community legal centres,
Legal Aid commissions and financial counselling services in Australia and defending court proceedings is
prohibitively expensive for victim survivors, leaving little opportunity for economic abuse cases to be
tested in the courts.

This paper addresses:

A. Legal consequences for victim survivors of economic abuse
Inapplicability of section 588H(4) defence in circumstances of economic abuse
Inadequacy of sections 1317S and 1318 in circumstances of economic abuse
Harms caused by lack of clear legislative protection from directors’ liabilities
Need for legislative reform
Case studies

mmoo®

For further case studies and observations, see:
1. EARG Submission to the Inquiry into Financial Services Regulatory Framework in Relation to
Financial Abuse (2024)
2. EARG Submission to the Inquiry into Corporate Insolvency in Australia (2022)
3. EARG website, ‘Domestic abuse, company directors and business debt’ (2022)



https://earg.org.au/wp-content/uploads/EARG-Submission-Inquiry-into-financial-services-and-financial-abuse.pdf
https://earg.org.au/wp-content/uploads/EARG-Submission-Inquiry-into-financial-services-and-financial-abuse.pdf
https://earg.org.au/wp-content/uploads/EARG-Submission-to-Corporate-Insolvency-Inquiry-25-November-2022.pdf
https://earg.org.au/domestic-abuse-company-directors-and-business-debt/
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A. Legal consequences for victim survivors of economic abuse

Victim survivors who are directors of an insolvent company contravene section 588G of the
Corporations Act if they fail to prevent the company from incurring a debt when there are reasonable
grounds for suspecting the company is unable to pay its debts.! Victim survivors are still legally liable
even if the decisions were made by the perpetrator who had de facto control of the business, and the
victim survivor was unaware of the wrongdoing. The law currently does not recognise that, in situations
of family violence, victim survivors are unable to prevent the wrongdoing: indeed, powerlessness to
prevent the wrongdoing and a lack of involvement have been found by the courts to be inadequate
reasons to justify a breach of s 588G.% The consequences faced by victim survivors of economic abuse
are severe, including civil penalties, criminal penalties, compensation orders and prohibition from
managing companies, which is particularly prohibitive for victim survivors trying to reestablish their
financial security.

B. Inapplicability of section 588H(4) defence in circumstances of economic abuse

The existing defences under the Corporations Act have not been interpreted to apply in circumstances
of family violence, leaving victim survivors with few options to seek release from liability incurred
because of economic abuse and coercive control. This is exacerbated by lack of access to financial
information, as victim survivors are often prevented from accessing information about the company by
the perpetrator and/or the company’s accountant.

Insolvency practitioners from corporate firms have advised Redfern Legal Centre’s Financial Abuse
Service that in the circumstances of economic abuse described above, the victim survivor’s only option
would be to seek to establish a defence to insolvent trading under s 588H(4) and seek judicial relief for
liability under s 1317S and/or s 1318. Unfortunately s 588H is “infrequently argued without challenging
insolvency itself, and infrequently argued with success”. Defences to insolvent trading are notoriously
difficult to prove once the elements of an insolvent trading claim have been established. The director
bears the burden of proof, the assessment is conducted in hindsight, litigation is expensive, and robust
expert evidence is required to make out the elements of the defence.

Academics and insolvency practitioners share the view that s 588H(4) is “unable to accommodate
circumstances of economic abuse” for the following reasons.?

1. Defence not fit for purpose and narrowly interpreted by the courts

The defence was evidently drafted by lawmakers who did not contemplate directors who have assumed
the role of director without their consent or knowledge or are performing the role within the context of
family violence. The defence has also been narrowly interpreted by the courts. The case law assumes
the director has a baseline level of control and choice, then considers the defence and requires the
words “good reason” to be “read down so that they do not conflict with the obligation of directors

! Corporations Act 2001 (Cth) s 95A.

2 Elliott v Australian Securities and Investments Commission (2004) 10 VR 369.

3 Redfern Legal Centre’s Financial Abuse Service consulted insolvency partners from several top-tier corporate
firms and academics in August and September 2024. While there was not time for these practitioners to give
formal responses in writing, their various advice has been summarised in this paper.
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generally to participate in the management of the company”: Deputy Commissioner of Taxation v Clark
(2003) 57 NSWLR 113 (DCT v Clark).

2. Defence requires director to have participated in management of the company at some point

DCT v Clark provides very firm guidance that s 588H(4) provides a defence for lack of participation in the
management of a company at a particular point in time, if the director can produce evidence to explain
a temporary departure from their management duties such as illness or travel. The court made clear
that “reasons which cause a director never to participate in management are not capable of constituting
‘good reason’ for not participating at a particular point of time” (DCT v Clark at [133]). The court
concluded that a wife’s abdication of her responsibilities as director did not provide a “good reason” to
be excused from liability.

The defence is thus unhelpful for a person who has never participated in a director role. The wording of
s 588H(4) necessarily imposes an awareness of the role on the individual who then, for “some other
reason” is no longer able to carry out that role. Where a director has never participated in the
management of the company (because they were not aware they were a director or were prohibited
from taking part due to economic abuse and coercive control), these circumstances fall outside the
realm of the defence. Insolvency practitioners have noted “the obiter in DCT v Clark is a strong
counterpoint to [an argument relying on s 588H(4)] and a specific provision in the Corporations Act
would go further to ensure victim survivors of financial abuse were not held liable in these
circumstances.”

Other case law indicates that “a director is not entitled to hide behind ignorance of the company’s
affairs that is of his or her own making, including a failure to make reasonable inquiries” (DCT v
Robertson [2009] NSWSC 597 at [102]-[103]). While economic abuse was not alleged, the facts suggest
at least undue influence and the director gave evidence that she was “not comfortable” with being
appointed as director, but agreed to do it anyway in circumstances where her husband told her being
appointed as a director was “not a big deal” and would not require any involvement in the day to day
running of the company (at [104]).

3. Wide interpretation of “taking part” in management of company limits applicability of defence

The court has taken a very wide interpretation of “taking part” in the management of a company, which
limits the applicability of s 588H(4). In Walsh Engineering Services Pty Ltd (in lig) v Walsh Group (Aust)
Pty Ltd [2021] VSC 206 (Walsh) it was held that a director took part in the management of the company,
and thus could not rely on the defence in s 588H(4), when she signed a series of company documents
over a period of time, even where evidence was adduced that she did not know she was a director until
just prior to the company being placed in administration. In addition, the director was not a signatory to
the company’s bank account, did not have access to company emails, and was routinely asked to sign
documents which she did not review in detail and simply “trusted her husband” when he told her to sign
them. While economic abuse was not raised in these proceedings, the factual similarities to many
circumstances of economic abuse (where victim survivors are frequently coerced to sign documents
under threat of physical or other harm) are clearly cause for concern.

In the case of a director who has executed documents and/or completed other aspects of their role, the
court would need to find that “takes part in” the management of a company requires voluntary taking
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part, for s 588H(4) to succeed. Practitioners are not confident the court would interpret the words in
this way, given the need to balance policy reasons underpinning directors’ responsibilities which have
been highlighted in the case law.

4. “Asserting rights as director” may be required before defence can be established

Even where a director establishes that they did not take part in the management of the company, they
may still be unable to establish a defence under s 588H(4) where their co-director hid the fact that the
company was in financial difficulty (risking insolvent trading) unless the director “vigorously asserted
their rights” as a director from the outset of their role, for example by demanding information and
involvement in the company’s financial management: Tourprint International Pty Ltd & Anor v Bott
(1999) 32 ACSR 201 (Tourprint). In Tourprint, the director could not establish a defence under s 588H(4)
because he had not demanded access to, and involvement in, the company’s financial affairs from the
outset of his appointment, despite not being involved in the financial management of the company and
misled as to the company’s financial position. This authority could prevent a victim survivor from
establishing a defence under s 588H(4) because it is not clear that the court would take into account a
director’s inability to “vigorously assert their rights as director” against their co-director due to the
existence of economic abuse.

5. Significant resources and expert evidence required to establish defence

To be successful in this defence, a victim survivor would need to be “very financially capable,
sophisticated, well-resourced, and able to fund the litigation and expert evidence needed to establish it ...
in other words, a very narrow class of persons”. The level of expert evidence required to establish the
defence, discussed in Walsh, raises serious concerns about whether a court would accept evidence
about a victim survivor’s experience of family violence from their GP or other support services,
particularly where they have taken steps as a director (such as signing documents) under coercion.

C. Inadequacy of sections 1317S and 1318 in circumstances of economic abuse

While the court has power under ss 1317S and 1318 to relieve a director from liability in circumstances
of economic abuse and coercion, there is no case law decided under these sections in the context of
economic abuse, coercion or undue influence, nor any directly analogous issues. This relief is
discretionary and can only be granted in court proceedings, and also requires significant resources and
expertise to establish, making it inadequate to protect victim survivors in its current form.

D. Harms caused by lack of clear legislative protection from directors’ liabilities

While practitioners agree that it would be unlikely that ASIC or an insolvency practitioner would bring
proceedings against a victim survivor of economic abuse, or continue proceedings once economic abuse
and coercion came to light, the risk of investigation and prosecution remains because not every case will
involve a director with limited assets, nor will the presence of economic abuse necessarily be apparent
to ASIC or a liquidator. Further, liquidators may be more motivated to bring a claim where there is an
asset (such as the family home) in the victim survivor’s name, and creditors may pursue a director
directly for compensation due to breach of s 588G.
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This risk is compounded by a lack of understanding of the Corporations Act and directors’ duties among
the community, and a lack of clarity about how ASIC, liquidators and creditors might respond to
disclosures of economic abuse and coercion.

For many of our clients, the fear of not knowing whether they will be investigated or prosecuted has as
much of an impact on their wellbeing as actual prosecution, particularly where:

a) the victim survivor has very little knowledge of the company’s financial position (and/or this is
being withheld by the company’s accountant) so cannot assess whether the company traded
while insolvent or obtain legal advice about the risk of prosecution;

b) the perpetrator threatens to report the victim survivor to ASIC or the ATO if they leave the
relationship, and leave them with personal liability for company debts and breaches of their
duties; or

c) the perpetrator reassures the victim survivor they will take care of the company debts on the
condition the victim survivor remains in the relationship or provides other ‘collateral’ (for
example, access to children or taking responsibility for other debts).

Depending on the limitation periods of the relevant provisions in the Corporations Act, victim survivors
may be forced to endure this uncertainty and risk for five to six years, or even up to 12 years in some
instances (for example, if they were coerced to transfer company property to themself in their personal
capacity),* which may extend far beyond the end of the relationship.

These long-term consequences are not limited to the effects of the Corporations Act; many victim
survivors of economic abuse are also left with significant tax debts due to Director Penalty Notices
(DPNs) for unremitted PAYG, SGC and GST amounts withheld by the company during the period they
were a director. It has been suggested that state statutes of limitation may not apply to DPNs as they
would be inconsistent with the Commonwealth Act by reason of section 109 of the Constitution because
to apply them would “significantly undermine the scheme for recovery of tax” (DCT v Moorebank (1988)
78 ALR 641 at 646).

The availability of a specific defence in circumstances of economic abuse and coercion would therefore
offer legal and financial protection to victim survivors, neutralise threats made by perpetrators, and
provide clarity to victim survivors, ASIC, liquidators and creditors.

E. Need for legislative reform

It is necessary to amend the Corporations Act to provide a standalone defence or relief from liability in
circumstances of economic abuse. This would most appropriately be inserted in Part 9.4B of the
Corporations Act (within or alongside ss 1317S and 1318) as the provision would then apply to other
breaches of directors’ duties under the Corporations Act, including the s 180 obligation of care and
diligence which is “inextricably linked” with the duty to prevent insolvent trading under s 588G (DCT v

4 The Limitation Act 1969 (NSW) s 47 could operate to extend the limitation period for proceedings brought in
equity in respect of a director’s breach of their fiduciary duties in circumstances involving fraud or conversion of
trust property, to 12 years from the date the plaintiff should have been aware of the facts giving rise to the cause
of action. This could apply where a victim survivor was coerced to transfer company property to themself in their
personal capacity in breach of their general law fiduciary duties to the company (see Cassegrain v Gerard
Cassegrain & Co Pty Ltd [2013] NSWCA 454; 97 ACSR 244 at [193]; Sze Tu v Lowe [2014] NSWCA 462 at [393]).
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Clark). Liquidators could have more success suing directors under s 180 when compared with s 588G,>
so it would be preferable to provide this more general protection for victim survivors of economic abuse
and domestic violence.

Quotes from insolvency practitioners

“There is no question that there are limitations to using existing provisions for this purpose
and that a new provision that properly aims to respond to this very serious issue is the best
course of action long term.”

“In twenty years of practice in insolvency, | naively assumed the Corporations Act would
provide relief from liability in these circumstances, but | am now convinced the opposite is
true.”

“These considerations demonstrate the difficulties in relying on section 588H(4) in these
circumstances, which could be addressed by statutory intervention providing that a victim
survivor of economic abuse (as defined) could have a defence to insolvent trading in specified
circumstances.”

“The reasonable response would be to include a separate provision around economic abuse.”

We recognise there are necessary considerations as to how such a provision would be framed from an
evidentiary point of view, including how a victim survivor could safely raise this in a civil matter without
inducing more abuse, and how they could prove the elements of a defence without alerting their
abuser.

Consideration must also be given to:

1. How any amendments would properly encompass the wide ranging scenarios that present in the
perpetration of economic abuse, from a scenario where the victim survivor has no idea they are
a director to a scenario where they are aware of their directorship but are coerced to carry out
director responsibilities against their will, or are listed as a director purely for the purposes of
“taking the fall” whilst a third party acts as a shadow director; and

2. Who the onus would then fall to (for example, it may be unfair to impose this evidentiary
burden on a victim survivor if the company records are held by the liquidator).

F. Case Studies

Mary’s Story

Mary* experienced consistent psychological and financial abuse throughout her relationship with her ex-
husband Matt*. She was entirely financially dependent on Matt and he unilaterally controlled the couple’s
financial decision-making, withholding financial information from Mary. He was physically and emotionally
abusive when questioned. When he was facing the liquidation of his company and imminent bankruptcy, he

5 See Hargovan, A (2018) ‘Liquidators loss of insolvent trading claim under s 588G(2): Mansfield v Townend’,
Insolvency Law Bulletin, April 2018, 39-42.
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established a new company and coerced Mary to become a director and sign loan documents and personal
guarantees for business contracts. He forced Mary to sign documents without giving her an opportunity to read
or seek independent advice about them. Mary had no access to information about the company’s financial
position and no role in the management of the company’s affairs. She had limited financial literacy, no previous
business experience, and was unaware of the legal implications of directorship.

Matt continued controlling the company while he was bankrupt. After the relationship ended and the company
was liquidated, Mary was left to deal with the fallout. She said “the liquidators kept asking me for so much
information, but I couldn’t answer any of their questions. | couldn’t get out of the situation because I had no
paperwork to respond to requests from the liquidators or defend myself. Matt refused to provide any
information, then the paperwork ‘disappeared’ because he didn’t want to risk the tables turning on him if | could
prove that he was the one controlling the company.”

It was only after leaving the relationship and seeking legal advice that Mary became aware that she owed the
ATO over $50,000 for unpaid tax debt and director penalties and over $100,000 to other creditors. She was in
severe financial hardship and relied on Centrelink payments to support her children: “/ walked out as a single
stay-at-home mum. | had no superannuation, no savings, no recent work experience, no rental history, and a
terrible credit score. | couldn’t get loans because of the company liquidation and the credit cards Matt took out
in my name. | had to start over. | was so scared because it was such an overwhelming situation and he had so
much power over me.”

It took three years for Redfern Legal Centre and pro bono insolvency and tax lawyers to resolve all the legal and
financial consequences of the economic abuse Mary had experienced. By the time she was able to stop
engaging with lawyers, she had been out of the relationship for six years, and said “This is only the end of being
chased. Now it’s the beginning of repairing and recovering.”

Sophia’s Story

Sophia* was married to Peter* and they had two children together. When they separated, they reached a
property settlement agreement by consent, under which the title of the family home was transferred solely into
Sophia’s name and she was to reside in it with their two children. Peter, who worked in finance and property
development, was to provide financial support to Sophia and the children to cover daily household expenses in
addition to the mortgage repayments. Sophia was to continue her duties as a homemaker, having been
unemployed while raising their children.

Peter was an undischarged bankrupt from a previous failed business and could no longer take out credit or
conduct business in his name. He coerced Sophia to sign documents and contracts she didn’t understand, and
only allowed her to see the signing pages. Sophia felt she had no choice but to sign the documents as Peter
threatened to cut off financial support for her and her children. He forged her signature on any documents she
refused to sign.

Sophia only discovered the extent of the financial abuse two years later when Peter was charged with several
offences and incarcerated, and she became aware that she had been left with hundreds of thousands of dollars
of personal liabilities. Sophia was pursued for debts incurred by a parent company and its subsidiaries, each of
which listed her as its sole director and shareholder. She had no information or documents regarding any of the
companies.

* Names have been changed for safety and privacy



