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Dear Natalie,

Submission on AFCA Approach to Family Violence

We welcome the opportunity to provide feedback on AFCA’s updated Approach to Family
Violence (the Approach).

We commend AFCA for updating the Approach to provide greater clarity about how AFCA
approaches complaints involving family violence and to guide financial firms in
understanding and responding to family violence. We refer to Recommendation 21 made by
the Parliamentary Joint Committee on Corporations and Financial Services Inquiry into the
Financial Services Regulatory Framework in relation to Financial Abuse (the PJC Inquiry) that
AFCA “consider potential remedies for customers suffering financial abuse who have
suffered loss after a financial institution has failed to provide reasonably appropriate access
to in-person banking services or other support services in circumstances where the financial
institution was aware (or should have been aware) that the customer was at high risk of
financial abuse”, and urge AFCA to adopt this recommendation in its handling of complaints.

We support AFCA broadening the scope of the Approach beyond joint accounts in
recognition that financial abuse often occurs through products or accounts solely in the
victim survivor’s name, and welcome this positive and overdue change. We also support the
inclusion of insurance and other areas outside of banking and finance, though further
consideration of insurance products outside general insurance (for example, life insurance) is
necessary, as detailed further below.

Given the Economic Abuse Reference Group’s (EARG) expertise in economic abuse, this
submission will particularly focus on the aspects of the Approach that relate to economic
and financial abuse.
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This submission provides feedback on each section of the Approach in turn, and adopts the
headings used in the Approach for clarity.

Bold and underlined text indicates suggested additions to the text of the Approach.

The Economic Abuse Reference Group is a network of over 60 community organisations
across Australia which work collectively with government and industry to reduce the
financial impact of family violence. Members include domestic and family violence (DFV)
services, community legal services and financial counselling services.

Our work encapsulates the experience of our members (as lawyers, financial counsellors or
DFV support workers) who assist clients who have experienced economic and financial
abuse.

Language: The Approach uses inconsistent language, with the terms ‘perpetrator’ and
‘abuser’ used interchangeably throughout the document. The Approach would benefit from
consistent use of terms, for example ‘perpetrator’, throughout.

Joint facilities: In several cases, the Approach refers only to ‘joint facilities or jointly owned
financial products’, despite the scope of the Approach being expanded to recognise financial
abuse perpetrated through accounts or products solely in the victim survivor’s name. These
references should be reviewed and broadened to ensure that, in each case, the wording
includes facilities opened in the victim survivor’s sole name due to coercion.

Fast-tracking: Our members have raised concerns about self-represented complainants
being fast-tracked through the AFCA process even where this is not appropriate due to their
experience of financial abuse and the complexity of the matter (for example, complex
complaints about mortgages and refinances involving financial abuse). In many cases, these
complainants are rushed through case management, pressured to settle their complaint
with the lender, and do not get the benefit of longer or more flexible timeframes to receive
advice and consider their options. Self-represented complainants may need legal advice or
financial counselling assistance at critical stages of the AFCA process. It is common for
community services to assist self-represented complainants behind the scenes, especially if
they do not have capacity to formally represent them. In these circumstances, AFCA staff
should be trained to identify indicators of vulnerability and make appropriate referrals to
support services.

Industry guidelines: It would be helpful for AFCA to give clearer guidance on how industry
guidelines are considered during complaint handling, to ensure fair and consistent decision-
making. This would also assist complainants and their advocates to understand how financial
firms’ breaches of good industry practice are considered by AFCA. We encourage AFCA to
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use industry specific guidance as a baseline in its decision-making and, accordingly, give
appropriate weight to industry guidelines in the Approach. While we recognise that industry
guidelines and standards are typically not legally enforceable, AFCA should benefit from the
extensive research, consultation and training on family violence that has already been
undertaken by specific industries and adopt the material in those guidelines rather than
seeking to reinvent the wheel. For example, EARG members were involved in the
development of the Council of Australian Life Insurers’ Best Practice Guidance on Family and
Domestic Violence Policies, which provides valuable guidance specific to the life insurance
industry.

Adverse inferences for withheld evidence: Our members often encounter instances of
financial firms withholding key evidence during dispute resolution, for example phone
recordings that could confirm DFV had been disclosed to the financial firm. The Approach
should clarify that an adverse inference will be drawn when key evidence or information is
withheld by the firm.

Non-financial loss in DFV complaints: Although AFCA has a separate approach for non-
financial loss, the Approach should clarify when and how non-financial loss is applied in
cases involving family violence. This should apply in all complaints where a victim survivor
has experienced inconvenience, delay or distress caused by the financial firm, or where the
financial firm has failed to appropriately consider their experience of family violence.

Awarding half compensation to co-borrowers: We are concerned about AFCA’s stated policy
of only awarding 50% of compensation to complainants for joint loans, apparently because
of the risk their co-borrower will make a similar complaint. This is patently inappropriate in
family violence matters or matters where the co-borrower's misconduct led to the breach
that gave rise to compensation in the first place, as it is unclear how a co-borrower would
succeed in such a complaint at AFCA, even if they were to bring one. Our members have
seen this policy applied by AFCA even in circumstances where the co-borrower has already
settled independently with the financial firm, or where orders have been made by the
Federal Circuit and Family Court of Australia that the victim survivor is to receive 100% of
any compensation awarded in relation to the AFCA complaint. This leaves victim survivors
and their advocates to fight an uphill battle, and fails to return them to the position they
would have been in if the financial firm’s misconduct had not occurred: see Regulatory
Guide 277 Consumer remediation, and the following case study.

Case Study — Sam’s Story (RLC matter 199057)

Sam* sought assistance from Redfern Legal Centre’s Financial Abuse Service NSW about a
joint car loan with his ex-partner Jane*. Sam had never held a driver licence and had no
intention of learning to drive, due to anxiety. Jane already had a car but she wanted a nicer
one. Jane threatened to break up with Sam and leave him homeless if he refused to sign the
loan with her.

At the time of entering into the loan, Sam had just started a job in a junior, temporary role.
Jane pressured him to quit soon after the loan was approved. Jane had control of Sam's bank
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accounts and used his Centrelink payments to repay the car loan. Sam wasn’t aware of this
at the time, and only found out after the relationship ended.

Sam spoke to the lender and they agreed to repossess the car and waive any remaining
balance after selling the vehicle. Sam did not accept this resolution, but the lender arranged
it with Jane anyway. Sam asked for advice about a refund of his money that had been paid
towards the loan.

We assisted Sam to lodge a complaint with the lender directly, which was unsuccessful. We
then assisted Sam to make an AFCA complaint. The complaint highlighted there were red
flags that he would not benefit from the loan at the time of lending, because Sam didn't
have a licence.

Before investigating his complaint, AFCA told Sam that Jane, not the lender, was responsible
for his loss and he should withdraw his complaint. RLC then agreed to represent Sam in his
AFCA complaint. After over a year of advocacy, AFCA accepted Sam's position that he did not
receive a benefit and that he should be given a remedy.

The proposed remedy was a refund of half of the repayments made. The reason given for
this remedy was that Jane might make a complaint in the future, and there had to be funds
left with the lender in case this occurred. Evidence had been provided that all repayments
had been made from Sam's account, and Jane had already reached a resolution with the
lender by returning the car and receiving a waiver of any outstanding balance.

AFCA representatives maintained that this was their position. We asked for a copy of AFCA’s
policy stating that co-borrowers may only recover half of repayments made, but were not
provided with any such policy. The position does not appear to be in line with ASIC
Regulatory Guide 277: Consumer Remediation, which states that remediation should ‘Return
affected consumers as closely as possible to the position they would have otherwise been in
had the misconduct or other failure not occurred.’

Upholding minimum standards of conduct: Our members have represented victim survivors
in conciliation conferences where AFCA staff have failed to respond to objectionable conduct
or statements by financial firms. Examples include questioning the victim survivor’s
credibility with no basis to do so, making sweeping and harmful comments about financial
abuse, stereotyping victim survivors, and stating that victim survivors made the ‘choice’ to
enter into loans despite evidence of coercion or fraud. We are also aware of cases where
AFCA staff have overlooked or dismissed financial firms’ inadequate responses to family
violence. For example, a case where a financial firm failed to adequately consider a
perpetrator’s surrender of a home to a bank where the bank was aware of the presence of
family violence, had discussed financial hardship with the victim survivor and committed to
not selling the house, later changed its story through the dispute resolution process, and
failed to produce recordings or transcripts of calls evidencing this.



While this conduct largely reflects poor training and cultural attitudes within the relevant
financial firms, our members have been concerned by AFCA’s failure to interrupt and
respond to inappropriate conduct. This risks AFCA staff perpetuating trauma and reinforcing
stereotypes and stigmas surrounding family violence, which can result in complainants
withdrawing from the AFCA process or not proceeding beyond conciliation. Some clients
have reported to our members that a phone call from their AFCA case manager left them in
tears and that they felt judged for ‘giving in to pressure’ from their ex-partner, despite having
experienced significant coercion and financial abuse.

While we recognise that AFCA is a neutral third party to these disputes, it is responsible for
upholding a minimum standard of conduct in the dispute resolution process and must
recognise that there is an inherent power imbalance between financial firms and consumers.
The Approach should clearly state as a key principle that AFCA strives to make the dispute
resolution process safe for victim survivors, rather than retraumatising, and will not tolerate
offensive or insensitive language regarding family violence.

Case Study - Lillian’s Story (RLC matter 79155)

Lillian* is an Aboriginal woman from rural NSW. With the assistance of the Financial Abuse
Service NSW, she made a complaint to AFCA in relation to a loan that she had not agreed to,
as her ex-husband had forged her signature on the documents and obtained the benefit of
the funds. Lillian was experiencing ongoing impacts of domestic and family violence, with
her ex-husband having caused her ongoing harm through her workplace. Her experience of
domestic violence had been met with disbelief from her workplace and other members of
the local community.

RLC attended a conciliation with the creditor, an AFCA Case Manager and Lillian. During this
conciliation, the bank manager made misinformed and damaging comments about financial
abuse. These were to the effect that "financial abuse doesn't happen if there's more than
$500 in the bank" and "red flags of financial abuse can only be identified if clients talk to us".
The manager also made reference to “real” cases of financial abuse, implying that Lillian was
not a victim survivor of financial abuse.

The AFCA Case Manager did not address the misinformation and damaging comments made
by the bank manager. Instead, they suggested that the conciliation ‘move on’. Lillian left the
joint session in tears, feeling that AFCA staff only wanted her to settle the matter. She did
not wish to speak to AFCA staff again after the joint session.

Following the conciliation, Lillian felt like she had no choice but to accept an offer the bank
made because she felt that AFCA was ‘on the bank’s side’. She no longer had any trust in the
AFCA process and felt like she was not being believed by AFCA. Her ability to be involved in
the process and her financial outcome were both significantly affected by the AFCA Case
Manager not addressing a stereotyped and harmful message from the bank.



The examples given in Section 1.2 focus too narrowly on financial abuse through fraud or
identity theft, and do not envisage applications for credit that are made due to coercion or
financial abuse more broadly; both examples on page 3 cover conduct by a perpetrator
without the victim survivor’s knowledge and consent. A further example should be added to
clarify that family violence and financial abuse involve coercion and pressure, and that a
victim survivor may have awareness or knowledge of a situation but may be unable to act
due to fear for their own or their children’s safety.

The second example in section 1.2 has been framed as occurring ‘following the breakdown
of an abusive relationship’ but this scenario, and other behaviours, are not limited to post-
separation. To avoid implications, this example should be amended to ‘during the
relationship or after the breakdown of a relationship where...” and ‘their partner or ex-
partner’.

The second paragraph in section 1.3 again only refers to ‘joint facilities or jointly owned
financial products’, a hangover from the previous narrow scope of the Approach. This should
be broadened to include facilities opened in the victim survivor’s sole name due to coercion,
consistent with the broader scope of the new Approach.

The final paragraph in section 1.3 states ‘We encourage financial firms to provide ongoing
support for their staff to help them deal with these matters when they arise’. It is unclear
what this entails, and whether it is intended to cover specific training on the behaviours and
warning signs of financial abuse, and/or vicarious trauma training and support such as
debriefing and access to Employee Assistance Programs for staff working with victim
survivors. This section must be more prescriptive to be useful to financial firms.

Finally, section 1.3 refers to ‘general principles’ but lists only one bullet point with three sub-
points. These should be expanded and should provide high-level guidance applicable to all
sectors, before providing more specific industry examples throughout the document.

These ‘general principles’ should address, as key tenets of the Approach:
1. Centring victim survivors’ privacy, confidentiality and safety in all complaints;
2. Providing appropriate supports and referrals to complainants; and
3. Accepting disclosures of family violence at face value without requiring evidence.

We note that the Approach refers to evidence requirements in several sections, for example
section 2.1 ‘Engaging effectively’ (‘Recognising that someone experiencing family violence
may not have access to their financial records and other documents. Financial firms’
requests for information should, therefore, not be onerous’) and section 2.6 ‘Financial
hardship in the context of family violence’ (“Where a customer discloses family violence, the
financial firm should take this on face value and not require the customer to provide
evidence, for example, in the form of an intervention order’). The location of these



references suggests that financial firms must only accept family violence at face value in
relation to financial hardship requests, rather than this being a key principle underpinning
their response to family violence. This expectation should be stated explicitly in the
overarching principles so its application is clear, and repeated consistently throughout the
Approach where it is particularly relevant.

2.1 Understanding and responding to family violence
What is family violence?

The Approach should explicitly state that family violence and its consequences can continue
long after the end of the relationship, in the definition of family violence, not just in the later
definition of financial abuse. For example, amending the following statement: ‘Family
violence does not necessarily end with the end of the relationship, and in some cases it
may begin or escalate after the relationship has ended. Family violence can have serious
detrimental effects on a person’s physical and emotional health and financial well-being,
often for many years afterwards.’

The definition of financial abuse should include an example of identity theft, for example,
‘opening accounts or applying for products in the other person’s name without their
knowledge and consent’. This is a separate behaviour and example to ‘spending joint funds
without the other person’s knowledge and consent’.

Warning signs of potential financial abuse

Many of the example indicators of financial abuse given in the Approach are observable only
in in-person transactions. Given the prevalence of electronic transactions and online-only
credit applications, which are particularly susceptible to financial abuse and identity theft,
further consideration should be given to including additional indicators of financial abuse in
online credit applications. There should be minimum requirements for financial firms to
verify a customer’s identity and confirm that the person applying for credit is the real
borrower and beneficiary of the credit before processing the application.

Engaging effectively

The Approach should describe the impacts of trauma and the necessity of appropriate
training for staff to identify and respond to family violence.

We suggest amending the following statements:

e ‘For this reason, financial firm staff should be trained to ask appropriate and sensitive
guestions where there are warning signs of potential family violence or financial
abuse in order to find out more about the customer’s situation. Staff should also be
trained to understand the effects of trauma, and the impacts trauma may have on
a customer’s ability to engage with staff, recall events, and provide information.’




e ‘Recognising that someone experiencing family violence may not have access to their
financial records and other documents. Financial firms’ requests for information
should, therefore, not be onerous. Financial firms should give flexible timeframes
for responding to requests for information, recognising that people experiencing
family violence may require assistance from a third-party advocate to comply with
these requests, may be dealing with the impacts of trauma, and may be dealing
with competing priorities and demands on their time, particularly in the post-
separation period.’

The examples in this section should be expanded to include, as the first bullet point,
‘Financial firms should take disclosures of family violence at face value and not require the
customer to provide evidence'. This would ensure consistency with other statements in the
Approach, for example the expectation in section 2.6 that ‘where a customer discloses
family violence, the financial firm should take this on face value and not require the
customer to provide evidence’. As currently drafted, the Approach implies that this is only
relevant in financial hardship applications.

This section should include a standalone point about prioritising the customer’s safety when
offering support options, such as by safeguarding the customer’s contact details, verifying
the customer’s safe and secure communication methods, and complying with those
nominated communication methods.

2.2 Common issues that may arise
Issues that may arise with joint banking facilities

This section should include a standalone example of negative credit reporting information
due to the perpetrator applying for products in the other party’s name without their
knowledge or consent (for example default listings, fraudulent credit enquiries, default
judgments). The credit reporting example provided (the final point in the list) only covers
situations involving joint accounts, where one co-borrower’s actions impact both co-
borrower’s credit reports, rather than situations where the victim survivor is the only one
whose credit report is impacted. This appears to be a remnant from the Approach’s previous
narrow focus on joint accounts and family violence, and should be expanded.

Preventing financial abuse at the time of lending or funds withdrawal: Recognising and
acting on warning signs

We commend AFCA for including a specific example of car finance, as our members
commonly assist victim survivors in financially abusive relationships where the perpetrator
was initially refused credit and returned to the car dealership with the victim survivor to
obtain a car loan in their name. This section should explicitly state, after the example, ‘One
party being solely liable for a car loan when the car is registered in someone else’s name is
a warning sign of financial abuse, and should prompt the financial firm to make further
enquiries with the borrower without their partner present’.




Where the Approach describes speaking to a customer separately from their companion or
co-borrower, AFCA should provide guidance that this should be framed as ‘standard industry
practice’ or a ‘requirement’ to avoid raising the suspicion of the perpetrator and posing
safety risks for the victim survivor. Our members are aware of banks adopting this practice to
minimise safety risks, and it should be recommended as good practice across other
industries.

Where the Approach states AFCA ‘would expect the financial firm to take steps to rectify the
issue, for example by agreeing to waive debt where appropriate’, this should explicitly
include amending the customer’s credit report to ensure there is no adverse credit reporting
information connected with the lending.

Preventing financial abuse at the time of lending or funds withdrawal: Where a borrower
does not benefit from a credit facility

The Approach frequently considers whether a customer has received ‘benefit’ from a loan,
in this section and throughout. The document should clarify what it means to receive
‘benefit’, as our members have observed inconsistent responses and understanding from
lenders. For example, a victim survivor who lives in the same household as someone who is
driving a car but is not permitted to drive the car themselves and has their own car, or does
not have a licence and cannot legally drive the car, cannot be said to have received ‘benefit’
from the car loan.

Disputed transactions

This section of the document should be broadened to encompass situations of coercion,
such as a perpetrator taking a victim survivor’s card without their knowledge, or with their
knowledge but without their consent. The Approach should also be more explicit about
financial firms’ obligations once they are aware of this, or when warning signs are present.

The Approach should acknowledge that changing the authority for the account to ‘two-to-
sign’ could have unintended consequences by putting the victim survivor in financial
hardship and exposing them to further financial control if the perpetrator refuses to sign to
release funds to them. We caution against recommending two-to-sign authority as a blanket
approach given these potential risks. If a customer has disclosed DFV or the financial firm
suspects DFV, the financial firm should provide the victim survivor with options and allow
the victim survivor to choose what is safe and comfortable for them. Victim survivors should
be treated as experts in their own safety, and if they need assistance with safety planning,
they should be referred to 1800 RESPECT.

In these cases, financial firms should consider what programs or grants they have available
for victim survivors of family violence, what financial hardship assistance they can make
available to the victim survivor, and what process they will follow if it is not appropriate or
possible for the victim survivor to commence proceedings in the Federal Circuit and Family
Court of Australia (for example, because the relationship does not meet the court’s



jurisdictional requirements), but also not safe for the victim survivor to come to an
agreement with the perpetrator for the release of the funds. The Approach should clarify
that it will not always be appropriate or possible for a customer to obtain court orders, and
financial firms should not require a court order as standard practice, for example ‘This will
help to preserve any joint assets until the account holders are able to resolve their dispute,
for example through the Family Court if this avenue is available and appropriate’.

Case Study — Achara’s Story (RLC matter 213048)

Achara* is a client from a culturally and linguistically diverse background who was in an 18-
month relationship with Carlos*. During the relationship, they opened a joint bank account
for their savings. Achara was the only one who contributed money towards the account.

When Achara left Carlos, he contacted the bank to freeze the accounts, notifying them that
there was a dispute between the account holders. Achara was left with no money to pay for
her immediate needs. Achara approached Redfern Legal Centre’s Financial Abuse Service
NSW for help. RLC assisted Achara to ask the bank to release the funds to her, however they
declined to do so without a court order. Obtaining a court order was not possible or
appropriate. Achara’s relationship did not fall within the jurisdiction of the Federal Circuit
and Family Court of Australia so she could not seek family court orders, so Local Court
proceedings were the only alternative. Achara would have struggled to represent herself in a
court case and there were safety concerns because there was an Apprehended Domestic
Violence Order protecting her from Carlos. Instructing a private lawyer would not have been
feasible given the small amount in dispute.

As it was not safe for Achara to negotiate directly with Carlos, RLC negotiated with him on
her behalf, arguing that the money in the account was Achara’s. An agreement was reached
that saw Achara receive the majority of the funds. RLC communicated the agreement to the
bank and the funds were eventually released.

Achara can now move on, having access to her savings and knowing that her ties with Carlos
are severed, but the bank should not have insisted on a court order to release the funds in
the first place.

General insurance

We commend AFCA’s attention to general insurance in the updated Approach, and we
support the specific references in the scope of the Approach to insurance products and
training staff to recognise the warning signs of potential financial abuse ‘when an insurance
claim is made, or a customer requests changes to an insurance policy’. However, the
Approach overemphasises general insurance products and fails to recognise the well-known
family violence issues which arise in a life insurance context, such as a perpetrator taking out
(or making changes to) a policy over someone else without their knowledge or consent, or a
victim survivor seeking to be removed from a joint life insurance policy. These examples
should be specifically addressed in a standalone section on life insurance.
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Superannuation

The Approach would benefit from stronger guidance specific to superannuation as the risks
and legal obligations in superannuation differ from other financial products.

In particular, the Approach should:

1. Explicitly state that super fund trustees have fiduciary obligations to their members
and are expected to meet higher standards in protecting vulnerable members from
abuse.

2. Include the example of a victim survivor being coerced into nominating a beneficiary,
including how AFCA will consider complaints involving pressured or fraudulent
changes to death benefit nominations. We refer to Recommendation 10 made by the
recent PJC Inquiry that “the Superannuation Industry (Supervision) Act 1993 be
amended to provide a mechanism so that a beneficiary who has perpetrated
domestic or family abuse, including financial abuse, and domestic violence related
suicide, against the superannuation account holder can be declared an invalid
beneficiary of the account holder’s superannuation death benefits” in recognition
that this is a key vulnerability. In the meantime, it should similarly be addressed in
the Approach.

3. Clarify how AFCA will consider complaints where a super fund failed to act on red
flags of financial abuse in the super context, such as coerced self-managed super
fund rollovers, unusual online access or changes to beneficiary nominations, or
increases to pension withdrawals.

4. Encourage super funds to support the development of mandatory member service
standards in relation to family violence and financial abuse. This is where the
superannuation industry differs from the banking and insurance industries because
there is a lack of agreed industry standards to guide AFCA’s decision-making.

5. Clarify compensation principles involving abuse in a super context, for example
where compensation for non-financial loss is not available or the dispute relates to
distribution of super death benefits where the member is deceased.

2.3 Protecting customers’ accounts, confidentiality, and safety where there is family
violence

The Approach should clarify that, where a breach of a victim survivor’s privacy has occurred,
the financial firm must notify the affected customer of the breach and the possibility of
inadvertent disclosure, in addition to providing a referral to a specialist family violence
service for safety planning assistance. When a privacy breach has occurred it is often up to
the victim survivor to engage in safety planning, which incurs costs related to personal
security in addition to other unforeseen expenses. This often occurs at a time when the
victim survivor has already accessed the financial support available to them, and is unable to
access the resources again to cover new costs such as security cameras and changing locks.

The Approach should also state that the impacts of privacy breaches are exacerbated when a
financial firm misleads the customer or is mistaken about the breach at first (for example,
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insists there was not a breach until they are pressed), or when the breach is discovered by
the victim survivor themselves. AFCA should require proactive communication from financial
firms in the case of a privacy breach.

Case Study — Annie’s Story (RLC matter 199004)

Cam* coerced Annie* into taking out a loan to buy him a car. The relationship broke down
due to domestic violence and Annie moved far away, so that Cam would not know where
she lived. She notified the finance company of the domestic violence and her safety
concerns. Annie and Cam went through a family law mediation and reached an agreement
that involved Cam refinancing the car loan into his own name. Cam reached out to the
finance company to start the process.

Annie received a letter from the car finance company asking for her signature to allow the
refinance. The letter included a form with details of the car loan, Cam’s details and her
details — including her new address, which she had not provided to him because of her
safety concerns. Annie contacted the finance company and asked whether Cam had been
given the same form with her address on it. She was told he had not, but she continued to
feel uneasy and sought advice from Redfern Legal Centre’s Financial Abuse Service NSW.

RLC contacted the finance company with Annie on the other line to clarify what the
document was for and whether Annie’s address had been disclosed to Cam. It was only after
RLC asked that the representative admitted that the form had been sent to both Cam and
Annie, but then stated that the breach had been rectified because an email was then sent to
Cam asking him to delete the form, as it contained confidential information.

RLC’s social worker joined the call to do immediate safety planning with Annie and to help
her process the new risks she faced. Annie disclosed to the social worker that she had felt
unable to trust what the financial firm told her, and was frustrated by the need to involve a
lawyer to confirm the truth.

The system of protecting addresses of victim survivors needs to be improved. The impacts of
the breach were exacerbated by the financial firm’s lack of proactive disclosure and failure to
take responsibility when they did create a safety risk. This could have been improved by
being upfront about the breach and referring Annie to a safety planning service.

2.5 Financial hardship
Options for assistance

The Approach should acknowledge that delays by a financial firm in assessing options for
financial hardship and, where necessary, repossession of a secured asset, can have
significant negative impacts for a victim survivor. This includes circumstances where a victim
survivor has proactively sought repossession of a secured asset by the financial firm but the
financial firm’s delays have resulted in damage to the asset, leaving the victim survivor with
a shortfall despite their best efforts: see Ella’s Story below. The Approach should specifically
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recognise the example of perpetrators intentionally damaging or destroying secured assets
such as cars as a form of financial abuse.

Case Study — Ella’s Story (RLC matter 199005)

Ella* and Matt* had been in a relationship for about four years when Matt decided that he
wanted an expensive new car. Ella had a car that she was happy driving, but Matt demanded
Ella trade in her car and have the loan and vehicle registration of the new vehicle put in her
name. He promised Ella that he would pay for the car, and chose the vehicle that suited him.
It cost $30,000.

Matt took the car when the relationship ended and stopped making repayments. Ella told
the lender as soon as the relationship ended that she had entered into the loan due to
family violence and that Matt had taken the car. She was placed on a hardship arrangement.

Ella asked the lender to repossess the car, but they told her they couldn't do this. After
months, the lender told her they could only repossess the car if she ended the hardship
arrangement and defaulted. Ella agreed to do so, but after she had done so, the lender then
told her they couldn't repossess the car after all.

Matt posted on social media that he was destroying the car. Ella updated the lender and
urged them to repossess it as soon as possible. Over a year later, they did repossess the car,
and did not place Ella back on a hardship arrangement. She was required to re-apply from
scratch.

The car sold at auction for only $5,000, in large part because of Matt’s damage to the
vehicle. Ella was left with a significant shortfall which she could not afford to pay.

Ella went through a complaint process with the lender, with an argument that the loan was
not affordable and not lent responsibly. When that failed, Redfern Legal Centre represented
her in an AFCA complaint. The AFCA representative excluded Ella’s Buy Now Pay Later debts
despite the impact being clear on her bank statements at the time of lending. The
representative did not accept and continued to request contracts with BNPL providers, who
did not issue contracts. There was no remedy provided for the lender's delay and
miscommunication throughout the repossession process.

Ella remains liable for the balance of the loan, and remains unable to pay.

Where financial hardship cannot be overcome

The Approach states that sale of a security property should be considered as a last resort,
and financial firms should allow reasonable time for customers to sell the asset themselves.
AFCA should make it clear that lenders should verify ownership rights and consider DFV risks
before pursuing sale of an asset.
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2.6 Financial hardship in the context of family violence

We commend AFCA for clarifying that financial firms should take disclosures of family
violence at face value and not require the customer to provide evidence such as intervention
orders, however as discussed above, this clarification should be repeated throughout the
Approach and should form part of the Approach’s key principles, rather than being situated
in section 2.6 which is specific to financial hardship. We also commend AFCA for clarifying
that financial firms should act consistently with ASIC’s ‘No-action letter — Notifying joint
account holders (family violence)'.

However, our members have represented victim survivors in AFCA complaints where AFCA
case managers have relayed or reiterated requests for evidence from financial firms, despite
these requests being contrary to AFCA’s stated position in the Approach. It should be made
clear that AFCA will hold financial firms to these standards and will not communicate
inappropriate requests to complainants, where those requests are inconsistent with the
Approach.

Case Study — Maxy’s Story (RLC matter 199111)

Maxy* was in an 18-month relationship with Paul*, which ended when he violently
assaulted her and was imprisoned. Paul had a drug addiction, and whilst they were together,
he coerced Maxy into funding his drug habit with her income.

Paul also pressured Maxy to apply for a $5,000 personal loan with a payday lender. After
Maxy applied, the lender let her know she could be approved for up to $15,000. Paul found
out about this and made Maxy apply for the higher amount. When Maxy was given the loan,
Paul took all the funds and Maxy received no benefit.

Maxy made a complaint to AFCA about the loan. As part of the information exchange
process, the lender requested that Maxy provide a police report establishing that the loan
was obtained under duress. The AFCA case manager communicated this request to Maxy,
despite it being inappropriate, and contrary to AFCA’s own approach not to request this kind
of evidence.

Redfern Legal Centre assisted Maxy to respond to the request, declining to provide the
requested information, pointing out that sufficient evidence had already been provided, and
asking AFCA to investigate Maxy’s responsible lending complaint.

2.7 Credit reporting and default listing

If a customer did not receive any benefit from a loan

In the sentence ‘the financial firm should also remove any adverse credit information related

to the debt’, we suggest clarifying that adverse credit information may include credit
enquiries, which often have a negative impact on a victim survivor’s creditworthiness. Our
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members have experienced resistance and refusal from financial firms to remove credit
enquiries in circumstances of family violence, as detailed below in Gabrielle’s Story.

Case Study — Gabrielle’s Story (RLC matter 213114)

Gabrielle* had been separated from her husband Sandro* for several years when she
discovered that there were a number of applications for credit on her credit report that she
did not make. Gabrielle concluded that these enquiries had been made by Sandro, who was
a gambling addict.

Redfern Legal Centre’s Financial Abuse Service NSW helped Gabrielle ask the creditors to
remove the enquiries from her credit report, and each creditor cooperated with this request.

Gabrielle discovered that one of the applications for credit had resulted in a loan advance.
RLC assisted Gabrielle to obtain the loan documentation which revealed many discrepancies
in the loan application, and indicated that it was Sandro who applied for the loan.

RLC assisted Gabrielle to ask the lender to waive the debt given that Gabrielle had not
applied for the loan nor received the benefit of it, and remove the enquiry from her credit
report. The lender agreed to waive the debt but would not remove the enquiry unless
Gabrielle provided a police report, even though Gabrielle had provided an event number,
and told the lender that she would have to make an application for release of her statement
and pay a fee.

RLC is assisting Gabrielle to contact the credit reporting bodies directly to ask for the
enquiries to be removed. This case is still in progress.

We note that the four examples provided in the Approach are all based on determinations
by the Financial Ombudsman Service, and therefore date to 2018 or earlier. Given the
significant developments in the legal and regulatory landscape since 2018, and in
community and industry awareness and understanding of family violence and financial
abuse, this is a missed opportunity to highlight examples of current responses to family
violence.

We encourage AFCA to ensure its case studies and examples are recent and relevant (rather

than reusing determinations by the Financial Ombudsman Service) and cover a broader
range of sectors, as banking and finance are overrepresented in the current examples.
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Thank you for the opportunity to provide feedback on the Approach. We have no objection
to this submission being published and we welcome the opportunity to discuss our feedback
in further detail.

Yours faithfully,

Moo,

Jasmine Opdam
Coordinator

earg@earg.org.au
73 Pitt Street, Redfern NSW 2016
www.earg.org.au

* Names have been changed throughout to protect clients’ confidentiality.
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