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Financial Rights

LEGAL ~ CENTRE

03 October 2024

By email: stratareview@customerservice.nsw.gov.au.

Re: Strata Schemes Legislation Amendment Bill 2024

Thank you for the opportunity to comment on the proposed Bill. This is a joint submission
made by:

e Financial Rights Legal Centre

¢ Financial Counselling Australia

e Marrickville Legal Centre

e Redfern Legal Centre and

e Economic Abuse Reference Group NSW.

We have commented on the relevant amendment in the working draft provided and
provided additional comments about sections that require amendment but have not been
addressed in the proposed Bill.

A full list of recommendations is at the back of this submission.
Amendments 26 and 27

The proposed new s 83 (1A) reads: The written notice must be accompanied by an information
statement approved by the Secretary.

It is then proposed to insert into s 83(5) the following definition for the section:

information statement means a statement that includes details of payment options to
address arrears or financial hardship and dispute resolution services.

It is our position that standardisation of levy notices, in accordance with templates
prescribed by Fair Trading, would be the best approach in terms of improving consumer
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awareness and outcomes.' Further, we do not consider separate information statements to
be in accordance with best practice, for reasons previously articulated.? For that reason, it
remains our position that hardship information should be incorporated into the overall levy
notice (the form and content of which should be prescribed), rather than provided as a
separate document.

Details of payment options to address arrears or financial hardship and dispute resolution
services should be incorporated into existing documents that people know or expect to
receive, like levy notices and reminder notices. Keeping the information concise and referring
to where further information is available is a superior approach.

We remain willing to assist Fair Trading in the development of appropriate templates and
specific wording.

Recommendations

1. Remove the proposed definition of information statement (that is, remove proposed
amendment 27), and reword proposed s 83 (1A) to confirm the need to use standard
information, namely:

The written notice must be in a format and contain all the specified information
approved by the Secretary, which must include, without limitation, details of
payment options to address arrears or financial hardship and dispute resolution
services.

2. Where a lot owner has nominated a preferred contact method (see our
recommendation regarding sections 263 and 164 below), this should be recorded and
complied with. This is particularly important in circumstances of family violence or where
there are safety concerns, for example where the lot owner no longer resides at the
property and/or where their mail is being withheld or intercepted by the perpetrator.

' Joint submission by the Financial Rights Legal Centre, Financial Counselling Australia and Marrickville
Legal Centre - Recommendations from the Statutory Review Report — February 2024, 28 March 2024
(March 2024 Joint Submissions), pp.8-9.

2 March 2024 Joint Submissions, p.9.

Financial Rights Legal Centre Page 2 of 21



Existing Section 83(4)

There are no proposed changes to this section that presently reads:

(4) Regular periodic contributions to the administrative fund and capital works fund of
an owners corporation are taken to have been duly levied on an owner of a lot even
though notice levying the contributions was not given to the owner.

This section remains problematic because the obligation to issue a notice levying
contributions has not been addressed. There continues to be a contradiction between

s 84(4) and section s 83(1), which on its face indicates that a contribution is levied when the
notice is given to the owner, and is due and payable as stated in the notice per s 83(3). If
notice is how levying occurs per s 83(1), then how can levying be deemed to occur without a
notice, per s 83(4)? Further, it is unclear what is intended (if anything) by the use of the
language “regular periodic contributions to the administrative fund and capital works fund”
in s 83(4) — is that something different to the “contributions” as that term is used elsewhere
in the Act? If so, it is unclear how and why.

Issuing a levy notice is fundamental for transparency and to ensure people are directly
notified of their financial obligations to their scheme. It is unclear what could possibly
justify the non-issuance of levy notices to lot owners, which can only inhibit the ability of lot
owners to understand and meet their obligations in the scheme.

It should also be noted that the issuance of a levy notice is presupposed in other reforms.
Without obliging the issuing of notices to lot owners, many of the reforms will not achieve
their purpose.

We raised this issue in the recommendations made in our previous submission and note that
non-issuance of notices was raised in stakeholder meetings by other stakeholders. This is
the perfect opportunity to address this fundamental flaw in the legislation, from which all
other obligations flow.

We acknowledge that removing the “safe harbour” in s 83(4) for a failure to give written
notice of contributions may have other consequences, especially in the context of imposing
new, stricter requirements as to the form and contents of those notices. It is not our
intention that our recommendations would, for example, have the effect that an owners
corporation was unable to recover necessary levies due to inadvertent and technical non-
compliance with the notice requirements, where the essential elements of the levy (its
amount, constituent parts, and its due date) had been communicated. However, we consider
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that the burden of proving that any compliance failure was minor and non-technical should
fall on the owners corporation, not the owner.

Recommendation

3. Repeal existing s 83(4) and replace with the following, to ensure that levy notices must
be issued:

The Tribunal or a court may, on application by an owners corporation, order that
contributions to the administrative fund and capital works fund of an owners
corporation are taken to have been duly levied on an owner of a lot (the affected owner)
even though notice levying the contributions was not given to the affected owner, but
only if the Tribunal or court is satisfied that:

1. The affected owner was given written notice of the amount and due date of the
contribution; and

2. The failure to comply with the other requirements of s 83 did not materially
disadvantage the affected owner (including whether, and if so what and when, steps
were taken to remedy or ameliorate the impacts of the non-compliance).

Existing Section 84 - Liability of persons other
than owners for contributions

This section currently reads:

(1) If, at the time a person becomes the owner of a lot, another person is liable to pay a
contribution in respect of the lot, the owner is jointly and severally liable with the other person
for the payment of the contribution and any interest on the contribution.

(2) A mortgagee or covenant chargee in possession of a lot is jointly and severally liable with
the owner of the lot—

(a) for any regular periodic contributions to the administrative fund or capital works
fund together with any interest on those contributions, and

(b) for any other contribution together with interest on that contribution taken to
recover unpaid contributions, if the mortgagee or covenant chargee has been given
written notice of the levy of the contribution, and
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(c) for any costs payable as a debtor in respect of enforcement action to recover unpaid
contributions.

(3) Subsection (2) does not affect the liability of an owner of a lot for any contribution levied
under this section.

It is our position that “costs payable as a debtor in respect of enforcement action” in section
84(2)(c) can only possibly refer to “the reasonable expenses of the owners corporations in
recovering those amounts” the subject of a Tribunal or Court order in s 86. However, to
remove any ambiguity, we suggest amending paragraph (c) to reference this, as bolded
below:

(c) for any costs payable as a debtor in respect of enforcement action to recover unpaid
contributions as ordered by the Tribunal or a court of competent jurisdiction
under s 86.

Recommendation

4. Amend s 84(2)(c) to read “for any costs payable as a debtor in respect of enforcement
action to recover unpaid contributions as ordered by the Tribunal or a court of competent
Jurisdiction under s 86".

Existing Section 85 - introduction of
overarching entitlement to request and enter
into financial hardship arrangements

Our March 2024 submission to the recommendations to the Statutory Review report argued
that access to financial hardship arrangements more broadly — beyond payment plans —is
standard in all other sectors and is urgently required in strata schemes.?

Without this fundamental reform, we are concerned the minor amendments proposed in the
Bill, while better than nothing, will have little effect. Lot owners deserve basic protections
that they are entitled to from their mortgage provider, their phone service provider, their
energy provider, and many others. Strata is presently an outlier in failing to provide hardship
arrangements, and this must be rectified as a matter of urgency, particularly in the context of
the current cost of living and housing crises.

3 March 2024 Joint Submissions, pp.17-21.
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A new clause should be inserted into section 85 to introduce an entitlement to request
financial hardship arrangements. If the intent of these reforms is to provide a framework for
hardship arrangements in strata schemes, it must be explicit in the Act. It is not enough to
simply use the language of hardship arrangements in supporting documents but leave the
Act unamended.

We believe this was the intent of the reforms, as reflected in the summary document that
says "“...the bill introduces safeguards for owners experiencing financial hardship while
encouraging owners corporations to take action on arrears other than legal action”, as well
as the intent of the public facing information provided separately by Fair Trading.

We recognise that some schemes may wish to delegate the decision to a strata manager,
while others may wish to consider requests for financial hardship arrangements at a general
or special meeting. Irrespective of who makes that decision, it is important that the Act
requires evidence to be made available, should the lot owner wish to raise a dispute about
the decision.

The existence of financial hardship assistance and advice on where to get help must be
communicated by schemes on levy notices. Similar to our earlier comment, basic
information must be provided on the levy notice and subsequent reminder notices, and
more detailed information provided in the public information on the Fair Trading website.

Recommendation

5. Suggested text introducing an entitlement to request financial hardship arrangements
into the Act is set out below:

1 Lot owners may request suitable financial hardship arrangements from their
owners corporation, including but not limited to:

a) entering a payment plan
b) interest waivers

c¢) fee waivers and

d) time to sell arrangements.

2 Financial hardship requests must not be unreasonably refused.

3 Grounds of refusal must be provided to a lot owner on request.
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4 The entitlement to request financial hardship arrangements and advice on where
to get help must be communicated by the owners corporation on levy and reminder
notices.

Amendment 28 - existing section 85 (5) on
entering payment plans

Payment plans should be one option available to people experiencing hardship. The
proposed legislation adds clauses to put rules around entering payment plans, namely:

(5A) An owners corporation may agree to enter into a payment plan subject to
conditions.

(5B) A request by an owner to enter into a payment plan must not be unreasonably
refused by the owners corporation.

(5C) The regulations may prescribe what constitutes an unreasonable refusal in relation
to payment plans.

The right of owners to request and enter into payment plans has not been adequately dealt
with in this section. If the owners corporation does not pass a resolution to agree to enter
into a payment plan under s 85(5), it is our understanding that the amendments in the rest of
this section do not take effect. This undermines the purpose of the legislative reform. Some
minor amendments to subsection (5) will clarify the clauses.

Further, the existing subsection (5) and the proposed (5A) appear to contradict each
other. Rewording of subsection (5) as follows would address this:

An owners corporation may agree to enter into payment plans for the payment of
overdue contributions subject to the requirements specified in subsection (6).

With the above change, subsection (5A) can then be used to cover points currently bundled
into subsection (5):

A payment plan is to be limited to a period of 12 months but a further plan may be
agreed to by the owners corporation.

We support proposed subsections (5B) and (5C) as currently drafted.

We note that the eligibility for a payment plan and so on is dealt with in new wording in
subsection (6).
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We would welcome the opportunity to provide input into what constitutes an unreasonable
refusal in the regulations. It may also be appropriate to consider a similar discussion
regarding unreasonable refusal to enter into financial hardship arrangements more broadly
(beyond payment plans).

Recommendations
6. Amend section 85(5), and proposed s 85(5A), to read as follows:

(5) An owners corporation may agree to enter into payment plans for the payment
of overdue contributions subject to the requirements specified in subsection (6).

(5A) A payment plan is to be limited to a period of 12 months but a further plan
may be agreed to by the owners corporation.

Amendment 29 on regulations prescribing
requirements for payment plans

We support the proposed additions to subsection (6).
For completeness, the requirements need to include an additional clause as follows:

(h) the basis or grounds on which an owners corporation can terminate a payment
plan.

Recommendation

7. Amend proposed s 85 (6) by adding an additional clause: (h) The basis on which an
owners corporation can terminate a payment plan once it has been entered into.

Amendment 30 - section 85 - Removal of
subsection (7) allowing action during payment
plans

We strongly support the repeal of this subsection.
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Amendment 31 - section 85 (8A) - introduction
of court or Tribunal powers to make decisions
about payment plans

We support the introduction of a power for the Tribunal to review refusals to enter into a
payment plan.

The proposed new wording of (8A) is:

“The Tribunal may, on application by an owner, order that a request by an owner to
enter into a payment plan was reasonable if the Tribunal is satisfied that the owners
corporation should reasonably have entered into the payment plan”.

The proposed clause needs some refinement to ensure a clear resolution for the lot owner.

This can be achieved by stating the orders the Tribunal or a court can make, should a
payment plan be unreasonably refused — that is, direct the scheme to enter into a payment
plan on the basis that the payment plan offered by the lot owner was reasonable and the
owners corporation should have reasonably decided to agree to it. Without this amendment,
the proposed s 85 (8A) could result in a request for a payment plan being deemed
'reasonable’ without providing the necessary resolution for the lot owner, that is, requiring
the scheme to enter into the payment plan.

This power should apply to ‘the Tribunal or a court’' to provide a clear resolution for the lot
owner in circumstances where court litigation has already been commenced by the owners
corporation following unreasonable refusal of a payment plan. Without this addition, a lot
owner may be disadvantaged where the owners corporation has unreasonably refused a
payment plan and commenced debt recovery proceedings in court rather than the Tribunal,
exposing the lot owner to potential legal costs and filing fees which could have been
avoided if the owners corporation had accepted the payment plan in the first place.

Recommendation

8. Amend wording of the new s 85 (8A) to: The Tribunal or a court may, on application by
an owner, order that the owners corporation enter into a payment plan with the owner if
the Tribunal or a court is satisfied that the proposed payment plan requested by the owner
was reasonable.
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Amendment 32 - recovery of unpaid
contributions and interest

We strongly support the extension of the notice of recovery action period from 21 days to 45
days.

However, the recommendation we made in our previous submissions that a late payment or
reminder notice must be issued before the notice of action is issued has not been dealt with
in the proposed legislative changes. This is an additional step between issuing a levy notice

and issuing a notice of recovery action.

We understood that the policy intent of increasing the period of debt recovery action was to
allow lot owners extra time before they began to accrue additional costs. This extra time is
not going to be useful unless the lot owner is prompted to pay or to contact the strata
manager to understand their financial hardship options. Requiring that additional prompt is
an important consumer protection.

These notices should also be in a format and contain the information specified by Fair
Trading.

We remain concerned that there is not a reasonable threshold for instituting proceedings
against individual lot owners for relatively small amounts, which has long been a driver of
bankruptcy proceedings against individuals. The introduction of a clear threshold for legal
action would provide certainty that such behaviour would be addressed. This is discussed in
more detail below but takes effect in clause 86.

Recommendation

9. Amend s 86(4) as follows:

(4) An owners corporation must not take court or Tribunal action to recover an
amount under this section unless:

a) it has issued a late payment or reminder notice 1 month after the relevant
unpaid contribution became due and payable. Such a notice must be at no
cost to the owner and be in a format and contain all the specified
information approved by the Secretary, and

b) either:

i) unpaid contributions of the lot owner in question (not taking into
account interest or related expenses) are in excess of $10,000, or
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i. aresolution approving the proposed action is passed at a
general meeting of the owners corporation, and
¢) it has given the person against whom the action is to be taken at least 45
days notice of the action.

Amendment 33

Consumer groups have long argued that debt recovery while a genuine dispute is underway
has been a significant problem for lot owners, and we are pleased with the additional rules in
s 86 (6) preventing recovery action while a payment plan is complied with or a dispute is
underway.

We are however disappointed that, despite the evidence previously supplied to Fair Trading,
there have been no attempts to amend the Act to clarify once and for all that debt recovery
costs cannot be attributed to individual lot owners without a court or tribunal order.

Financial counselling services continue to see this happen. Without a clear prohibition, there
is no counter force to stop schemes adding debt recovery fees to ledgers.

The debt recovery working group convened by Fair Trading was clear in its policy
recommendation that debt recovery costs should only be recovered with a tribunal or court
order. This is a critical issue that must be addressed in the legislation.

Recommendation
10. Amend s 86 (2A) to add a note as follows:

“Note 2—Fees or costs incurred in debt recovery action may only be added to
individual lot owner ledgers where the recovery costs have been found to be owed
by the Tribunal or in a court of competent jurisdiction”.

Relatedly, by-laws continue to allow recovery costs and such by-laws need to be specifically
prohibited.

Recommendation

11. Amend s 139 of the Act to include a provision addressing this issue:

“A by law for the recovery of costs without a tribunal or court order has no force or
effect”.
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We are pleased that the proposed new s 86(7) clarifies that payments made by lot owners in
arrears must be applied to levies, then interest, then expenses, but it would be prudent to
add “by order of age i.e. oldest to newest” so that the owner is not perpetually in arrears.

Recommendation
12. Amend proposed subsection (7) to read in full:

(7) Payments by owners in arrears must be applied in the following order and in
order of age, i.e. oldest to newest:

(a) to levies,
(b) to interest,

(c) to expenses of the owners corporation in recovering contributions that
the Tribunal or court has ordered to be paid under this section.

Amendment 35 - legal services approval

This amendment proposes to remove existing s 103 (3) (c) in bold below:
Approval under this section is not required for the following—
(a) to obtain legal advice before commencing legal action,

(b) to take legal action to recover unpaid contributions, interest on unpaid contributions
or related expenses,

(c) to take any other legal action prescribed by the regulations for the purposes
of this section.

And replace it with:
(c) legal services prescribed by the regulations.

It remains our view, expressed in stakeholder roundtable engagements, that it is
inappropriate that there is no requirement for owners corporation approval before the
commencement of legal action to recover unpaid contributions. This is a significant step that
should have full visibility of the owners corporation, given they need to pay for legal costs
incurred from their administration fund until such time as a court or tribunal makes an order
about recovery of reasonable costs incurred. Additionally, they are setting off on a course
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that may have serious ramifications for one of their neighbours with whom they may have to
continue living. Maintaining this s 103(3)(b) in such general wording will not address the
legal cost loading and the quick referral of relatively small underlying arrears to legal services
to pursue and collect. Removing this paragraph would remove the assumption of strata
managers that they are entitled to institute proceedings as quickly as possible. It would not
prevent owners corporations from seeking general, standing approval at annual general
meetings to obtain legal services to take legal action to recover unpaid contributions,
interest on unpaid contributions or related expenses.

Having said that, we think such general, standing approval should not give licence to
commence legal proceedings for small amounts of arrears. We consider a threshold is
appropriate and propose that s 86(4) be amended so that, notwithstanding any approval in
relation to legal services obtained under s 103, approval from the owners corporation is
required to commence legal action against an individual lot owner where unpaid
contributions of the lot owner in question (not taking into account interest or related
expenses) are not in excess of $10,000.

Recommendation

13. Repeal the existing s 103 (3)(b) that allows agents to take legal action to recover
unpaid contributions, interest on unpaid contributions or related expenses without the
express approval of the owners corporation.

14. See proposed amendments to s 86(4) above.

Division 3 Procedures for applications to
Tribunal

There are no suggested changes to the legislation, but we suggest giving the Tribunal
jurisdiction where a payment plan was unreasonably refused. This aligns with points made
earlier in this submission.

We are proposing an exemption to mediation in relation to applications for payment plans
for the following reasons:

e Mediation is not currently mandatory under the SSMA and in our experience,
mediation is often declined by the owners corporation when it relates to a request for
payment plans.

e Mediation is not required before an owners corporation can initiate legal
proceedings against a lot owner for unpaid levies, and for procedural fairness, a lot
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owner should not be required to mediate in relation to an unreasonable refusal of a
payment plan.

e Mediation may act as a barrier for a lot owner to act expeditiously. We want to avoid
the situation of a lot owner waiting for mediation in relation to a refusal of a payment
plan whilst the owners corporation initiates local court proceedings for unpaid levies
and adds on filing fees, service fees, interest and solicitor fees.

Recommendation

15. Amend s 227 by adding: 4(i) an order with respect to a request for a payment plan that
was unreasonably refused by the owners corporation.

Internal dispute resolution

We have raised in past forums and submissions that another element of best practice in
other industries, which is missing from strata, is the obligation to offer Internal Dispute
Resolution (IDR) as a first attempt to resolve a dispute, prior to the commencement of legal,
court, or tribunal hearings.

Clear, mandated internal complaints processes are another way to help people resolve
issues, without resorting to costly legal action. This is required in other jurisdictions,
including Victoria.

Given the significant imbalance in the bargaining power of each party, IDR can facilitate a
fast, fair resolution of a genuine dispute, while keeping costs down. If this is ultimately
unsuccessful, the ability to escalate the dispute can be exercised.

Recommendation

16. Fair Trading should undertake a consultation on developing an internal dispute
resolution process for resolving disputes. Fair Trading could provide guidance on
developing this, drawing on best practice from the many other industries with established
schemes and the ASIC RG 271 Internal Dispute Resolution guideline.

Service of documents

We would like to propose an amendment that relates to the service of documents, which is
of particular concern for lot owners experiencing family violence.
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Sections 263 and 164 provide that notices and documents may be given to lot owners via

multiple methods, including electronic addresses nominated by the lot owner.

What is missing is a clear statement that, where a specific method of service has been

nominated by the lot owner, that method of service must be used. This is particularly

important in circumstances of family violence or where there are safety concerns, for

example where the lot owner no longer resides at the property and/or where their mail is

being withheld or intercepted by the perpetrator.

Recommendation

17. Amend s 263 and s 264 to explicitly state that: where a specific method of service has

been nominated by a lot owner, notices must be sent using the nominated method of

service.

Concluding Remarks

Thank you again for the chance to provide input to improve the legislation. If you have any

questions or concerns regarding this submission please do not hesitate to contact Financial

Rights on (02) 9212 4216.

Kind Regards,

. Rt

—

Karen Cox

Chief Executive Officer

Financial Rights Legal Centre

Direct: (02) 8204 1340

E-mail: karen.cox@financialrights.org.au
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About Financial Rights

Financial Rights is a community legal centre that specialises in helping consumers
understand and enforce their financial rights, especially low income and otherwise
marginalised or vulnerable consumers. We provide free and independent financial
counselling, legal advice and representation to individuals about a broad range of financial
issues. Financial Rights operates the National Debt Helpline, which helps NSW consumers
experiencing financial difficulties. We also operate the Insurance Law Service which provides
advice nationally to consumers about insurance claims and debts to insurance companies,
and the Mob Strong Debt Help services which assist Aboriginal and Torres Strait Islander
Peoples with credit, debt and insurance matters.

About Financial Counselling Australia

Financial counsellors assist people experiencing financial difficulty by providing information,
advice, support and advocacy. Working in not-for-profit community organisations, financial
counselling services are free, independent and confidential.

Financial Counselling Australia (FCA) is the national voice of the financial counselling
profession in Australia. We are a not-for-profit organisation that: Provides resources and
support for financial counsellors; Advocates to increase access to financial counselling; Works
to raise the profile of financial counsellors; Advocates for a fairer marketplace; and Works to
improve hardship processes for people in financial difficulty.

Our vision is an Australia with fewer people in financial hardship.

FCA also co-ordinates the National Debt Helpline (NDH), a not-for-profit financial
counselling service delivered by ten different agencies across the country, which consumers
can access by calling 1800 007 007 or using the online chat service hosted on the NDH self-
help website (ndh.org.au).

The Small Business Debt Helpline (SBDH) is run by FCA. It is staffed by specialist small
business financial counsellors who help small businesses and sole traders who are in financial
difficulty. The service is accessed by calling 1800 413 828 or using the online chat service via
the website (sbdh.org.au).
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About Marrickville Legal Centre

Marrickville Legal Centre (MLC) has provided legal services to vulnerable and disadvantaged
members of its community for 45 years. MLC operates a state-wide strata law service, the
Strata Collective Sales Advocacy Service (SCSAS). The service has been operating since 2016.
This service provides advice, advocacy, and legal representation to owner-occupiers and in
some cases, tenants throughout NSW in relation to strata collective sale laws as well as strata
management issues.

About Redfern Legal Centre

Redfern Legal Centre (RLC) is a non-profit community legal centre that provides free legal
advice, legal services and education to people experiencing disadvantage in Redfern and
across NSW. RLC operates the Financial Abuse Service NSW, Australia's first statewide
multidisciplinary socio-legal service providing trauma-informed expertise to victim-survivors
of financial abuse from an intimate partner. RLC works to create positive change through
policy and law reform work to address inequalities in the legal system, policies and social
practices that cause disadvantage.

About EARG NSW

The Economic Abuse Reference Group NSW is an informal group of community organisations
that work collectively with government and industry to reduce the financial impacts of family
violence. Members include domestic and family violence services, community legal services
and financial counselling services. EARG's work encapsulates the experience of its members
(as lawyers, financial counsellors or domestic violence support workers) who assist clients
who have experienced economic abuse.
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Full list of recommendations

1. Remove the proposed definition of information statement (that is, remove proposed
amendment 27), and reword proposed s 83 (1A) to confirm the need to use standard
information, namely:

The written notice must be in a format and contain all the specified information
approved by the Secretary, which must include, without limitation, details of payment
options to address arrears or financial hardship and dispute resolution services.

2. Where a lot owner has nominated a preferred contact method (see our recommendation
regarding sections 263 and 164 below), this should be recorded and complied with. This is
particularly important in circumstances of family violence or where there are safety concerns,
for example where the lot owner no longer resides at the property and/or where their mail is
being withheld or intercepted by the perpetrator.

3. Repeal existing s 83(4) and replace with the following, to ensure that levy notices must be
issued:

The Tribunal or a court may, on application by an owners corporation, order that
contributions to the administrative fund and capital works fund of an owners corporation are
taken to have been duly levied on an owner of a lot (the affected owner) even though notice
levying the contributions was not given to the affected owner, but only if the Tribunal or
court is satisfied that:

1. The affected owner was given written notice of the amount and due date of the
contribution; and

2. The failure to comply with the other requirements of s 83 did not materially
disadvantage the affected owner (including whether, and if so what and when, steps were
taken to remedy or ameliorate the impacts of the non-compliance).

4. Amend s 84(2)(c) to read “for any costs payable as a debtor in respect of enforcement action
to recover unpaid contributions as ordered by the Tribunal or a court of competent jurisdiction
under s 86"

5. Suggested text introducing an entitlement to request financial hardship arrangements into
the Act is set out below:

1 Lot owners may request suitable financial hardship arrangements from their owners
corporation, including but not limited to:
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e) entering a payment plan
f) interest waivers

g) fee waivers and

h) time to sell arrangements.

2 Financial hardship requests must not be unreasonably refused.
3 Grounds of refusal must be provided to a lot owner on request.

4 The entitlement to request financial hardship arrangements and advice on where to
get help must be communicated by the owners corporation on levy and reminder
notices.

6. Amend section 85(5), and proposed s 85(5A), to read as follows:

(5) An owners corporation may agree to enter into payment plans for the payment of
overdue contributions subject to the requirements specified in subsection (6).

(5A) A payment plan is to be limited to a period of 12 months but a further plan may
be agreed to by the owners corporation.

7. Amend proposed s 85 (6) by adding an additional clause: (h) The basis on which an owners
corporation can terminate a payment plan once it has been entered into.

8. Amend wording of the new s 85 (8A) to: The Tribunal or a court may, on application by an
owner, order that the owners corporation enter into a payment plan with the owner if the
Tribunal or a court is satisfied that the proposed payment plan requested by the owner was
reasonable.

9. Amend s 86(4) as follows:

(4) An owners corporation must not take court or Tribunal action to recover an amount
under this section unless:

a) it has issued a late payment or reminder notice 1T month after the relevant
unpaid contribution became due and payable. Such a notice must be at no cost
to the owner and be in a format and contain all the specified information
approved by the Secretary, and

b) either:

i) unpaid contributions of the lot owner in question (not taking into
account interest or related expenses) are in excess of $10,000, or
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{. a resolution approving the proposed action is passed at a
general meeting of the owners corporation, and
¢) it has given the person against whom the action is to be taken at least 45 days
notice of the action.

10. Amend s 86 (2A) to add a note as follows:

“Note 2—Fees or costs incurred in debt recovery action may only be added to individual
lot owner ledgers where the recovery costs have been found to be owed by the Tribunal
or in a court of competent jurisdiction”.

11. Amend s 139 of the Act to include a provision addressing this issue:

“A by law for the recovery of costs without a tribunal or court order has no force or
effect”.

12. Amend proposed subsection (7) to read in full:

(7) Payments by owners in arrears must be applied in the following order and in order
of age, i.e. oldest to newest:

(a) to levies,
(b) to interest,

(c) to expenses of the owners corporation in recovering contributions that the
Tribunal or court has ordered to be paid under this section.

13. Repeal the existing s 103 (3)(b) that allows agents to take legal action to recover unpaid
contributions, interest on unpaid contributions or related expenses without the express
approval of the owners corporation.

14. See proposed amendments to s 86(4) above.

15. Amend s 227 by adding 4(i) an order with respect to a request for a payment plan that was
unreasonably refused by the owners corporation.

16. Fair Trading should undertake a consultation on developing an internal dispute resolution
process for resolving disputes. Fair Trading could provide guidance on developing this,
drawing on best practice from the many other industries with established schemes and the
ASIC RG 271 Internal Dispute Resolution guideline.
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17. Amend s 263 and s 264 to explicitly state that: where a specific method of service has been
nominated by a lot owner, notices must be sent using the nominated method of service.
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